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As noted in our last issues, on 11 January 2007, the Phillips Fox Vietnam practice officially joined Allens
Arthur Robinson (AAR), Australia’s oldest and largest law firm. This merger linked the Phillips Fox Vietnam
team with an already strong regional network of AAR offices, and expands AAR’s on-the-ground presence
in Asia through the addition of offices in Hanoi and Ho Chi Minh City.

AAR now has offices in Bangkok, Beijing, Brisbane, Hanoi, Ho Chi Minh City, Hong Kong, Jakarta,
Melbourne, Perth, Phnom Penh, Port Moresby, Shanghai, Singapore and Sydney.

The AAR Vietnam practice continues to be led by resident partners Bill Magennis and Nigel Russell, who
have a combined 29 years' residency and experience in Vietnam. The team in Vietnam includes 18 other
lawyers from Australia, the US, Korea and Vietnam.

We are pleased to continue publication of the Vietnam Legal Update under our "new" AAR name, and
encourage feedback from our readers regarding the VLU. Lee Baker, in our Ho Chi Minh City office, has
assumed responsibility for the VLU, so please direct all enquiries, comments and suggestions to her at
lee.baker@aar.com.au.

This edition of the VLU is the first of a two-part "special feature": Spotlight on Securities. As many readers
are aware, securities and capital markets are grabbing the headlines in Vietnam these days, with interest
and activity in this area at fever pitch. Both as a precursor to this activity, AND to keep up with it, the
financial and securities authorities have issued quite a number of laws and decisions in the securities area
in recent months. This issue, as well as the June VLU issue, will take a closer look at some of these new
and important laws.

For readers less interested in the securities area, we have also covered developments in other areas of
the law for this past month; however the main focus of this, and next month’s, issue of VLU is the "hot"
topic of securities.
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Part 1 Selected New Legal Instruments

1.1 Corporate Management Rules for Listed Companies

Decision 12-2007-QD-BTC of the Ministry of Finance Providing Regulations on Corporate
Management of Companies Listed on the Stock Exchange or Securities Trading Centre
dated 13 March 2007

Under this Decision 12, the Ministry of Finance has issued regulations (Regulations) on corporate
management of companies listed on the Stock Exchange or Securities Trading Centre. These
regulations have been developed on the basis of the Law on Enterprises (LOE) and the Law on
Securities. They are intended to implement "the best international practice on corporate
management suitable to the conditions of Vietnam".

Best International Practice

In accordance with the Regulations, a listed company must have a company charter in accordance
with a standard charter format to be issued by the Ministry of Finance. In addition to the charter, a
listed company must also pass internal regulations on corporate management, with the main
contents stipulated in Article 4 of the Regulations.

Below is a summary of the main principles of corporate governance applicable to a listed company
under the Regulations:

Rights of shareholders

Shareholders of a listed company will have all the rights stipulated under the LOE, in particular the
right to freely transfer their shares, except for limitations stipulated under law and charter of the
company. Also include are:

the right to receive full information on the company’s operation
the right to attend the General Meeting of Shareholders

the right to protect their legitimate rights and interests

the right to equal treatment

In respect of majority shareholders, the Board of Management of a company is required to develop
and maintain a "close relationship" with such shareholders. Majority shareholders are prohibited
from using their position to "cause damages" to other shareholders of the company.

General Meeting of Shareholders (GMS)

A GMS must be convened at least once a year and an annual meeting of GMS may NOT be
conducted by resolution.

A listed company must provide internal rules and regulations on the process and procedures for
convening of, and voting at, a meeting of the GMS. Such regulations must contain the main
contents set out in Article 6 of the Regulations, including notice, registration and voting at the
meeting, method of votes calculation and announcement of approved decisions, procedures for
preparation of the minutes and public announcement of such minutes, as well as procedure for
overriding a resolution of the GMS.

A shareholder may attend the GMS in person or through a proxy, or may authorise the Board of
Management or underwriter to represent his/her shares at the GMS meeting. The listed company
must provide for regulations on such authorisation by the shareholders.

The Board of Management and Inspection Committee (discussed below and in the April 2007
VLU) must submit reports on the company’s operation to the GMS for consideration and approval.
The Regulations provide for the compulsory contents of these reports.
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Board of Management (BOM)

The BOM is the highest body responsible for day-to-day management of a listed company, and
the Regulations set out in details the composition and operation of the BOM.

Under the Regulations, a shareholder or group of shareholders holding less than 10% of voting
shares continuously for at least six months shall be entitled to nominate one BOM candidate.
Those holding from 10% to 30% may nominate two members; those holding from 30% to 50%,
three members; those holding from 50% to 65%, four members. Those holding 65% or more
appear to be able to nominate more than four BOM members, although the Regulations are not
entirely clear on this point.

The BOM must have at least five, and no more than 11, members, where one third of the
members must be "independent members" (ie members who do not hold management positions in
the listed company).

A member of the BOM must satisfy the criteria set out in the charter (such criteria cannot be in
breach of the basis rights of the shareholders). The Regulations set out various special restrictions
on members of the BOM in terms of other positions they are able to hold

Under the Regulations, the BOM members of a listed company are required to report to the State
Securities Commission, the Stock Exchange or State Securities Centre on any purchase or sale of
shares in the company by such members or their related persons.

The Regulations allow the listed company to purchase liability insurance for the members of the
BOM upon approval of the GMS.

The BOM is responsible to develop and issue various regulations on management of the
company, eg regulations on procedure for nomination and election of the BOM members,
regulations on conduct of the BOM meeting, regulations on the procedure on selection,
appointment and dismissal of senior management personnel, etc.

To support its operation, the BOM may appoint a corporate secretary, who must have legal
background and must not be working for the company's auditor. The corporate secretary is
responsible for organisation of meetings of GMS, BOM and Inspection Committee. The secretary
also prepares draft resolutions of such meetings and consults on legal issues to the meetings.

Allowances to the BOM members must be approved by the GMS and announced to the GMS
annually. Such allowances must be recorded in the annual report and financial reports of the
company.

Inspection Committee

The Inspection Committee of a company must contain at least three members and maximum of
five members.

At least one of the members of the Inspection Committee must be an auditor or accountant;
however, he/she must not be a member of the accounting or financial department of the listed
company or a member or employee of the company's independent auditor.

The Chief Inspector must have an accounting background and must not work in the accounting or
financial department of the company or concurrently be the financial director of the company.

The members of the Inspection Committee have the right to access all the information and
documents relating to the listed company's operation and the relevant persons must provide such
information or documents to the Inspection Committee upon the request.

The Inspection Committee must meet at least twice a year and the quorum for such meeting is two
third of the members.

The Regulations entitle the Inspection Committee to report directly to the State Securities
Commission or other relevant State authorities on any breach of laws or violation of the company
charter by the members of the BOM, board of directors or other management personnel.
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Conflict of interest and related party transactions

The Regulations provide for the following restrictions to avoid conflict of interest in respect of the
BOM members, management personnel and other related persons:

Not to use business opportunities of the company for personal interest;

Not to use information obtained due to his/her position for personal interest or interest of
other organisations or individuals;

To report to the BOM of any contracts between the company and such persons or their
related persons;

Not to disclose unpublished information of the company for conclusion of related
transactions;

not to provide company loans or guarantees to such persons without the approval of the
GMS.

Related transactions

Related transactions of the company must be entered into on a voluntary and equal basis. The
company must apply measures to prevent related persons to involve in the company operation
and cause damage to the company through exclusive contracts.

Information disclosure and transparency

A listed company must announce periodic and extraordinary information on the company's
business operation to the shareholders and public. Article 28 of the Regulations sets out the
compulsory contents of annual report of a listed company.

1.2 Further Details on Registration of Public Offers

Circular 17/2007/TT-BTC of the Ministry of Finance dated 13 March 2007 on application files
for registration of public offers of securities (Circular 17)

Law 70 of the National Assembly on Securities (Law on Securities) and its implementing Decree
14/2007/ND-CP dated 19 January 2007 introduce a framework for a public offer of securities by an
enterprise. Readers will recall from last month's feature on the Law on Securities that the
processes of a public offer and listing are different, although the two can be done concurrently. A
public offer is an offer to sell shares, bonds or fund certificates via the mass media, or to at least
100 investors excluding institutional investors or to an unspecified number of investors.

On the basis of these provisions, the Ministry of Finance has issued Circular 17 which details the
procedure, including documentary requirements, for registering a public offers of securities and
offers of securities overseas.

General registration procedures for public offer of securities

The procedures for registration of a public offer of shares or bonds are different from that
applicable to public offer of fund certificates or shares of securities investment company (SIC).

(a) Public offer of shares or bonds

Step 1: The issuing organisation must submit 1 original and 5 copies of the application
dossier (discussed below) to the State Securities Commission (SSC), as well as e-mailing
an electronic version to a designate email address of the SSC. Given the to-and-froing
contemplated in Step 2, it is not clear whether these documents need to be signed,
initialled only or given in draft only. The reference to 'original' suggests that they must be
at least initialled.

Step 2: The SSC will give its in-principle approval of the application dossier. It should be
noted that before the in-principle approval is given, there may be several official letters
from the SSC to the issuing organisation requiring amendments or supplements to the
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application until the SSC agrees to the final documents. The final documents are called
the approved application dossiers.

Step 3: After receiving an in-principle approval from the SSC, the issuing organisation
must send the 6 approved application dossiers to the SSC (which will be the same as the
documents in Step 1, if no amendments or supplements are required by the SSC under
Step 2), and then the SSC will issue a certificate of registration of the public offer of
securities (Certificate).

Step 4: Within 7 days from the effective date of the Certificate (we assume the effective
date is the same as the date the Certificate is issued), the issuing organisation must
publish an announcement of the public offer in 3 consecutive issues of a written or
electronic newspaper. The announcement must follow a standard form which is annexed
to Circular 17.

Step 5: Issuing organisation conducts the public offer of shares and bonds in accordance
with the Law on Securities and its implementing regulations.

Step 6: Within 10 days from the end of the public offer, the issuing organisation or
underwriter must report the result of the public offer to the SSC. This report must follow a
standard form annexed to Circular 17 and must include a letter of confirmation from the
bank where the escrow account was opened.

(b) Public offer of fund certificates or shares in a SIC

Step 1: The fund management company (FMC) or SIC must submit 2 sets of application
dossiers to the SSC. The requirements relating to these documents are not clearly
specified in Circular 17, for example, do both sets need to be originals, and given
assumed step 2 below do they have to be signed or initialled?

If the SIC has an offshore foreign founding shareholder the application must be in English
and in Vietnamese . English application documents must be legalized (a process that can
be long and tedious) and its translation must be notarized by Notary Office or certified by a
law firm with the function of translating and legally operating in Vietnam (a capability that
Allens Arthur Robinson is pleased to offer its clients).

There is no requirement in Circular 17 for an electronic copy to be submitted.

(Assumed) Step 2: The SSC will give its in-principle approval of the application dossier,
in the same manner it does for a public offer of shares or bonds (above).

Step 3: (At least) 7 days prior to the public offer, the FMC or SIC must notify the public
offer to the SSC by providing a draft issue announcement, which must be in the prescribed
form annexed to Circular 17.

Step 4: Within 3 days from the notification by FMC or SIC, the SSC must certify the public
offer. Although not specified we assumed that the SSC will issue a Certificate in the same
manner as it does with a public issues of shares and bonds (above).

Step 5: Within 3 days from date of certification (again we assume the date on the
Certificate), the FMC or SIC must publish the draft form submitted under Step 3, in 3
consecutive issues of a written or electronic newspaper.

Step 6: FMC/SIC conducts the public offer of fund certificates or shares in a SIC in
accordance with the Law on Securities and its implementing regulations.

Step 7: Within 5 days from the end of the public offer, the FMC or SIC must report the
result of the public offer to the SSC. This report must follow a standard form annexed to
Circular 17 and must include a letter of confirmation from the bank where the escrow
account was opened.
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(c) Combination of an offer of securities overseas

The application dossiers sent to SSC must include a copy of documentation registering the
offer with the foreign competent body if there is a combination of public offer of securities
in Vietnam and offer of securities overseas. Little detail is given in Circular 17 in relation
to this, although Circular 17 does not that if financial statements were submitted to the
overseas body as part of the application, and those statements were not prepared in
accordance with Vietnam Accounting Standards (VAS) then there must be an explanation
of the differences between the VAS and the accounting standards used.

Application dossiers

The documents required in the application dossier for registration of a public offer are different for
each of the following scenarios.

(@) Public offer of shares
0] Registration of public offer of shares
(i) Registration of initial public offer of shares by a foreign invested enterprise which

converts to become a shareholding company in combination with making a public
offer of shares

(iii) Registration of initial public offer of shares by a foreign invested enterprise which
has already converted to become a shareholding company

(iv) Registration of initial public offer of shares by a newly established infrastructure or
high-tech enterprise

(v) Registration of additional public offer of shares, of public offer of share purchase
rights or additional public offer of shares accompanied by share purchase rights
by a public company

(b) Public offer of bonds

0] Registration of public offer of bonds
(i) Registration of public offer of guaranteed enterprise bonds
(iii) Registration of public offer (by shareholding company) of convertible bonds, bond

with securities rights or securities rights with preference shares

(c) Public offer of fund certificates (by FMC) or shares of SIC

0] Registration of initial public offer of fund certificates

(i) Registration of further public offer of closed fund certificates

(i) Registration of shares of SIC not having founding shareholder being foreign legal
entity

(iv) Registration of shares of SIC having founding shareholder being foreign legal
entity

For example, in (a)(i) registration of a public offer of shares, the following documents are required:
Request for registration — standard form.
Prospectus.
Charter of issuing organisation.

General meeting of shareholders' resolution approving (a) the issue plan and (b) the plan
for utilisation of proceeds earned from the share offer.

Underwriter's undertaking in standard form. If there is a syndicate, the lead underwrite
must make the undertaking and the contract between underwriters must be submitted.

Board of management decision approving the application file.
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1.3 Sample Prospectus for Public Offers

Decision 13-2007-QD-BTC dated 13 March 2007 of the Ministry of Finance issuing sample
form prospectus for public offering of securities and listing of securities on the stock
exchange (Decision 13).

Under Law 70-2006-QH11 of the National Assembly on Securities (Law on Securities), an
issuing organisation of a public offer of securities or a listing organisation must prepare a
prospectus, and this prospectus must form part of the application dossier to the State Securities
Commission (SSC). (For more information on the application dossier for a public offer of
securities see part 1.2 of this month's VLU on Circular 17.) The main contents of a prospectus are
prescribed in the Law on Securities, and based on these provisions the Ministry of Finance has
issued sample form prospectuses, under Decision 13.

Decision 13 issues the following sample forms:

(a) prospectus for public offering of shares;

(b) prospectus for public offering of bonds;

(c) prospectus for listing shares/bonds on the stock exchange;

(d) prospectus for public offer of certificates of securities investment fund and listing of such

certificates on the stock exchange; and

(e) prospectus for public offer of shares of securities investment company and listing of such
shares on the stock exchange.

Focus: sample form prospectus for listing shares/bonds on the stock exchange

The same form prospectus for a public offer of shares is 10 pages in Vietnamese and comprises
the following main components: risks associated to price of the listed securities; persons having
the main responsibility for the prospectus; profile and status of the listing organisation; listed
securities; partners relevant to the listing; and relevant annexes. Each of these main components
are then described in more detailed in the sample prospectus.

The relevant annexes are: copy of business registration certificate, new charter for a listing
company, minutes confirming asset value (if any), asset valuation report (if any), overview of
relevant law, auditor's report, financial report, report on disputes and any other relevant annexes. It
is not clear whether documents submitted that are not originals, such as the business registration
certificate, must be notarized.

A guide or atemplate to be slavishly followed?

Decision 13 is not clear on its face whether issuing and listing organisations must follow exactly
the structure of the sample form prospectus, or whether they can create their own form, for
example, based on the international templates of their advisers, provided that all of the content of
the sample form is covered. This issue is not unique to the securities market, and it has cropped
up in other fields such as the form of labour contracts under the Law on Labour and the form of a
feasibility study under the Law on Investment. Each Ministry and department has its own view
regarding the extent to which these sample forms must be followed. On one hand, it is advisable
to follow the sample form slavishly because the authorities are comfortable with such form, and
this will minimise any delays. On the other hand, issuing organisations may want to follow a
structure that is more appealing to potential subscribers.
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Disclosure of Information

Circular 38 dated 18 April 2007-05-25 on Disclosure of information on the securities market
(Circular 38)

Entities and Persons Covered; Timing of Disclosures

In further implementation of the Law on Securities dated 29 June 2006. The Ministry of Finance
(MOF) on 18 April 2007 issued Circular 38. According to this circular, entities required to disclose
information comprise public companies, issuing organisations making a public offer of bonds,
listing organisations, securities companies, fund management companies, securities investment
companies, the Stock Exchange (SE), Securities Trading Centers (STC) and affiliated persons.

A disclosure of information must be made by the director or General Director (GD), or by person
authorised by the director or the GD. If any person at all makes a disclosure of information which
affects the price of securities, then the person authorized to disclose information must certify or
correct such information within a time-limit of 24 hours from when it was disclosed.

A disclosure of information must be made at the same time as a report to the SSC, the SE or a
STC. The person authorised must be registered. A disclosure of information must be
simultaneously made on the mass media.

Information Required

The SE and STCs should provide information to their member securities companies about listing
organisations, about any fund management company managing a public fund or public securities

investment company, and about public funds and public securities investment companies.

Information should be disclosed in the following methods and forms, depending on the nature of
the type of companies:

Annual report, electronic information site and other publication of the entity making the
disclosure;

Information disclosure media of the SSC comprising annual report, electronic information
site and other publication of the SSC;

Information disclosure media of the SE and STCs comprising securities market newsletter,
electronic information site of the SE and STCs, electronic display board at the SE and

STCs, and terminal stations at the SE and STCs;
Mass media.

There are three times/events for which information must be disclosed: (i) periodical disclosure, (ii)
extraordinary disclosure and (iii) disclosure of information on request applicable for all types of
subjects of Circular 38. The disclosure of information by each type is regulated in each chapter of

Circular 38.

The issuing organisations making a public offer of bonds must also disclose information about
trading by internal shareholders. The disclosure of information of subjects of Circular 38 is
illustrated in the following table.

Types of entities

Periodical disclosure of
information

Extraordinary
disclosure

Disclosure on request

Note

Public companies

Information should be
disclosed within 10 days
from the date it has its
audited annual financial
statements.

The time-limit for
completion of annual
financial statements
should not be later than
90 days after the last day
of the financial year.

Information should be
disclosed within 24
hours of the
occurrence of all
facts listed in clause
2.2.1.1 of Cir 38.

Information should be
made within 72 hours
of the occurrence of
facts listed in clause
2.2.1.2 of Cir 38

Information should be
disclosed within 24 hours
from receipt of a request
from the SCC, in
particular (i) information
seriously affects the
lawful interest of
investors and (ii)
information seriously
affects the price of
securities and such

* If a public company
is the parent
company of another
institution, disclosure
of annual financial
statements shall
include the
statements of the
parent company as
well as consolidated
financial statements
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Types of entities

Periodical disclosure of
information

Extraordinary
disclosure

Disclosure on request

Note

information requires
confirmation

Issuing
organisations
making a public
offer of bonds

Similar to public
companies

Similar to public
companies.
Information should be
made on the
electronic site of the
bond issuer and on
the information
disclosure media of
the SSC

Information should be
disclosed in
accordance with Cir
38 for the whole
period from the date
of issuing the bonds
up until the date of
completion of
payment for bonds

Listed companies

Information of its annual
financial statement should
be made similarly as to
public companies.

Quarterly financial
statement must be made
within 5 days of
completion of the
quarterly financial
statements.

The quarterly financial
statement must be
published in the
publication and on the
electronic information site
of such listing
organisation and must be
archived for at least the
next 12 months at the
head office of the
organisation.

Information should be
made within 24 hours
from the time it loses
assets with a value of
10% or more of its
equity and within 72
hours of the
occurrence of one of
the events stipulated
in 2.1.2 of section Il
of Cir 38.

Information must be
disclosed within 24 hours
form the time of receipt
of a request from the
SSC,SEoraSTCin
accordance with clause
3 of section Il of Cir 38.

Information must be
disclosed pursuant to a
request form the SSC,
SE or STC in the
publication and on the
electronic information
site of such listing
organisation and on the
mass media or
information disclosure
media of the SSC, SE or
STC.

Securities
companies and
fund management
companies

The disclosure of
information must be in
accordance with clause
1.1,1.2,1.31.4and 1.6
of Section Il of Cir 38.

The summary of the
annual financial
statement must be
disclosed in 3
consecutive editions of a
central newspaper and of
a local newspaper in the
area where the company
has its head office or on
the information disclosure
media of the SSC and SE
or SSTC.

Information must be
disclosed within 24
hours of the
occurrence of events
listed in 2.2.1 of
Circular 38 in the
publication and on
the electronic
information site of
such company and
on the information
disclosure media of
the SSC and SE or
STC.

Information must be
made within 24 ours
from the receipt of a
request from the SSC,
SE or STC when the
information relating to
the company seriously
affects the lawful interest
of investors.

Securities company must
disclose information at
its head office, its
branches and at its
agencies for the receipt
of orders about any
changes relating to the
address of the main
head office, of branches
and of agencies for the
receipt or order, and
about the matter relating
to trading methods,
placing order,
transaction deposit, time-
limits for payment,
trading fees, services
which the company
provides and he list of
securities business
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Types of entities | Periodical disclosure of Extraordinary Disclosure on request Note
information disclosure
practitioners of the
company.
Public funds Information of annual Report to the SE Information must be
assets report should be must be made within made within 24 hours
made within 10 days from | 24 hours of the from the receipt of the
the date the report is occurrence of one of request from the SSC or
audited. the events provided SE.
The time limit for forin clause 2.2.1 of | |3formation should be
completion of the annual | Cir 38 disclosed on the
assets report of public electronic information
funds shall be no later site of the company and
than 90 days after the last on the mass media or
day of the financial year. information disclosure
The assets report must media of the SE.
be archived for at least 10
days at the head office.

Securities Information should be made in accordance with Section IV and VI of Cir 38
investment

companies

SE and STCS 1. Information about trading securities on the SE or at the STC:

Information during trading hours
Periodical information during trading days

2. Information about organisations listed on the SE or a STC:
Information about listing activities

Periodical information, extraordinary information and requested information about listing
organisations pursuant to clause 1, 2 and 3 of Section IV of Cir 38.

1.5 Clarification on Share Auctions

Decision 115 of the State Securities Commission dated 13 February 2007, promulgating
sample regulations on auction of shares at securities trading centres and replacing
Decision 491 of the State Securities Commission dated 1 November 2005 (Decision 491) re
same (Decision 115)

General comments

Generally, the regulations under Decision 115 have been adjusted to reflect the reality of the "two-
levels" of the auction process: organisers and agents.

Previously, under Decision 491, a securities trading centre, being the auction organiser, was
authorised to conduct auctions of shares directly: individuals and organisations applying for
purchase of shares would obtain an application for participation in auction of shares and the form
for auction participation from the securities trading centre, submit the form for auction participation
to the securities trading centre, then make payment or get the deposit refunded directly at the
securities trading centre. The auction agents have sometimes been securities companies;
however, they have not been authorised under the law to conduct auctions of shares.

Decision 115 clarifies this matter. Under Decision 115, either a securities trading centre OR a
securities company can become an auction organizer. The auction organizer works with auction
agents—which are securities companies—and no longer deals directly with the Investors.
Eligibility for participation in auction

All Vietnamese and foreign organisations and individuals provided for in Article 4 of Decree 187 on
equitization can participate in auction of shares. However, the intermediary financial institution
carrying valuation or holding auction of shares of an enterprise may not participate in auction of
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shares of that enterprise (it is unclear whether a financial institution may hold an auction as in the
definition section of Decision 115, an auction organizer is defined as a securities trading centre or
a securities company).

Procedures for participation in auction

(a) Application for participation in auction of shares: can be printed from the Internet or
obtained from auction agents.

(b) Deposit: Each Investor must pay a deposit of 10% of the total value of the shares
registered to purchase calculated on the reserve price.

(c) Submission of Application for participation in auction of shares: the Investor completes the
Application and submits it together with the following documents to the auction agent:

0] For domestic individuals: ID card/passport and evidence for payment of deposit.
A power of attorney (PoA) is required where the individual cannot carry out the
procedures himself.

(i) For domestic organisations: ID card/passport of the person carrying out the
procedures, evidence for payment of deposit, business registration certificate or
the equivalent, PoA for the person carrying out the procedures except where that
person is the legal representative of the organisation.

(iii) For foreign individuals and organisations: In addition to the requirements as
applied to domestic individuals and organisations, a certification that an account
has been opened at an organisation providing payment services operating in
Vietnam must be produced.

(b) Form for auction participation: Upon completion of the above procedures, the Investor will
be provided with the Form for auction participation.

(c) Cancellation of participation: Where an Investor wishes to cancel the participation in the
auction, that Investor must fill in an application for cancellation of participation the form of
which will be provided by the auction organizer.

(d) Submission of the Form for auction participation: The Form for auction participation can be
either put directly into the box at the auction agent or sent by post to the auction agent.
Determination of auction results

The auction results are required to be determined on the basis of the highest bids. Investors shall
be allowed to purchase shares at the price they have offered. The Investor offering the highest
price shall have the right to buy all of the registered quantity of shares at the offered price, the
remaining shares will be sold to Investors offering the next highest prices until the shares are sold
out.

Payment for purchase of shares and return of deposit

Winning Investors must make payment for the shares within 15 days from the date of publication
of the auction results. Payment must be made in Viethamese dong in cash or by bank transfer to
the auction agent. The deposit is included in the payment.

Deposit will be returned to failing Investors.

Breaches of auction regulations

The following are breaches of the regulations and deposit will not be returned in case of breaches:
(a) The Investor does not submit the Form for auction participation;

(b) The Form for auction participation is not provided by an auction agent or does not bear the
seal of the auction agent or is torn or erased, or the prices offered and the volume of
shares applied cannot be determined,;
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(c) The Investor has applied but does not submit the Form for auction participation (to
purchase in whole or in part the shares applied to purchase), the deposit for the part
unpurchased will not be returned;

(d) Bid a price lower than the reserve price;

(e) The prices and/or the volume of shares applied to purchase are not stated on the Form for
auction participation;

() The Investor does not make payment for the whole or part of the shares entitled to
purchase in accordance with the auction results.
Dealing with undistributed shares due to breaches of the auction regulations

(@) Where the undistributed shares are less than 30% of the total auction shares: the
undistributed shares will be sold to Investors by agreement but the price will not be less
than the average auction price.

(b) Where the undistributed shares are more than 30% of the total auction shares: another
auction must be held.

Decision 115 also provides for a standard contract between the securities trading centre and the
auction agent.

1.6 Foreign Participation in Vietham’s Securities Market

(soon-to-be-released) Ministry of Finance Regulations on Foreign Investment in the
Securities Sector (May Draft Regulations)

A new securities regime

The securities regulatory regime for foreigners in the Viethamese securities market is set to
toughen with the Ministry of Finance to soon release new regulations imposing new requirements
on foreign investment in the securities sector. This will be one of the final pieces of the securities
regulation framework, and the most important for foreign investors.

Over the past five months there has been much deliberation and consultation with key players in
the securities industry and internal debate balancing the policy objectives of encouraging
investment, controlling capital flight and preventing upward inflation. The May Draft Regulations
propose a registration and intermediary arrangement with local fund management and securities
companies.

Foreign investors defined

Foreign investors in the May Draft Regulations are defined as:
(@) resident or non-resident foreign individuals;

(b) foreign investment entities such as foreign commercial banks, investment banks,
securities companies, investment funds, fund management companies, pension funds and
other economic and financial institutions established in accordance with foreign law and
permitted to make investments in Vietnam; and

(c) branches of entities in item (b) above.

Basic principles of investment in Vietham securities market

The May Draft Regulations lay down six principles for foreign investors investing in the Vietnam
securities market:

(a) Foreign investors must purchase shareholding, share certificates, bonds, fund certificates
and other securities in accordance with Vietnamese law.

(b) Foreign investors must make securities investments through a financial intermediary
licensed in Vietham by:
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0] Authorising a fund management company (FMC) to manage Vietnam investments
under a investment management agreement;
(i) Opening a transaction account with a securities company and directly issuing

orders or allowing the securities company to transact on behalf of the foreign
investor on the terms of an account transaction agreement.

(c) Individuals in Vietham may not be authorised to act on behalf of the foreign investor to
make securities investment on the stock exchange or securities trading centres.

(d) Foreign investors must use Vietnamese dong currency to make securities investments
and in accordance with foreign exchange controls.

(e) Foreign investors must transact through an account with a custodian bank.

() Foreign investors must obtain a securities code with the securities depositary centre.

Registration requirement

The May Draft Regulations propose that foreign investor entities making investments in the
Vietnam securities market must register this activity with the State Securities Commission (SSC).
Registration is done by a FMC or securities company on behalf of the foreign investor entity. The
types of documents required by the SSC include a legalized copy of the incorporation certificate of
the foreign investor entity, charter (memorandum and articles of association), summary of
investment plan in Vietnam, draft depositary agreement with a custodian bank and draft
investment management contract or transaction account agreement. A certificate of registration of
investment operation should be issued within 30 days after submission of the complete application
file with the SSC and it will be issued for the term of the foreign investor entity (which will usually
be perpetual).

Special rules for Foreign Securities Business Entities (FSBE)

Under the May Draft Regulation, FSBE is defined as a securities company, investment bank or
any financial organisations established under a foreign law whose main activity is engaging in a
securities business and includes a FMC, underwriter or securities consultancy. There are three
streams on how a FSBE can establish a presence in Vietham and provide securities services:

(a) Establish a joint venture company licensed by the SSC (there is currently a foreign
ownership limit of 49% under Vietnam’s WTO commitments);

(b) Purchase shares in or contribute capital to establish a local securities business entity (this
is separate from a joint venture);

(c) FMCs that mainly manage securities investments may establish a branch in accordance

with the Prime Minister’s regulation (this regulation most likely relates to the
implementation of Vietnam’s WTO commitments).

High threshold for establishing branch of foreign FMC

Existing foreign FMCs operating in Vietnam such as VinaCapital, Mekong Capital and Dragon
Capital are entitled to establish branches, however they must satisfy the following conditions:
(a) Have operated continuously for the past three years

(b) Not have breached of any securities related offences in the past three years

(c) Make a written undertaking to the SSC that the FMC will be held responsible for breaches
of its obligations and representations as a branch

(d) Currently managing a fund valued at least USD 500 million or has a branch in operation
three years prior to the effective date of the Law on Securities

(e) Hold minimum legal capital of VND 25 billion

)] Meet threshold requirements applicable to a local FMC, as stipulated in Decision
35/2007/BTC of the Ministry of Finance dated 15 May 2007.
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1.7 Mortgaging Future Assets — Notarisation Process

Official Letter No. 2057-BTP-HCTP of the Ministry of Justice dated 9 May 2007 (Official
Letter 2057)

The Ministry of Justice has tried to ease confusion in the banking and finance sector by clarifying
the rules for the notarisation of mortgages of future assets.

The notary public requires documents proving ownership of certain assets requiring registration
(eg land use rights) before the notary can notarise mortgage contracts. However, what happens
when a person mortgages future assets and does not have the ownership documents (eg land use
rights certificate or home ownership certificate) simply because they do not yet exist?

Official Letter 2057 instructs the Notary Offices to notarise mortgages of future assets on the basis
of other documents that evidence an "interest" in the future asset such as capital assignment
contract or a decision allocating or leasing land. The Notary Offices is to use their judgment based
on the specific context of the mortgage transaction.

This represents quite a departure from past practice in the notarisation context, where notaries
have insisted, to the letter, on presentation of all documents relevant to the transaction at hand. If
Official Letter 2057 is indeed followed by notaries, it will be a welcome improvement for investors.

1.8 Giving Gifts to State Officials

Decision 64/2007/QD-TTg of the Prime Minister dated 10 May 2007 Issuing Regulations on
Giving Gifts to and Receipt of Gifts by State Officials (Decision 64).

Legal Backdrop to New Area of Law

There are two primary laws relating to receiving bribes and gifts in Vietham: the Penal Code of
Vietnam dated 21 December 1999 and the Law on Preventing and Fighting against Corruption
dated 29 November 2005 (Anti-Corruption Law), which came into effect on 1 June 2006.

Both the Penal Code and Anti-Corruption Law are difficult to apply in the sense that both laws use
terms and phrases that are not defined and are therefore ambiguous. Adding to the difficulty is the
relative newness of the Anti-Corruption Law and therefore a lack of information and practice upon
which to infer how this law will be applied.

Decision 30 of the Prime Minister dated 6 February 2006 charged various ministries and
governmental bodies with developing guidelines and programs to enforce the Anti-Corruption Law.
In particular, the Ministry of Finance was charged with drafting, initially by October 2006, a
regulation 'specifying the donation and receiving of gifts and the submission of gifts by officials,
public servants, officers'. Although late, this welcome regulation has finally been issued under
Decision 64.

More "teeth" in Decision 64
Decision 64 regulates the following:

the giving of gifts by organisations and individuals where the gifts are funded by the state
budget;

the receipt of gifts of state organisations and officials; and
dealing with such gifts and reporting regime.
Gifts under the Decision 64 comprise the following:

Vietnamese currency, foreign currencies, saving books, share certificates, bonds, cheques
and other valuable papers;

materials, goods and assets;

provision of services in relation to tourism, health, education, apprenticeships, training
courses in Vietnam or overseas ; and
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rights to buy assets and houses, land and equipment; incentives granted not in
accordance with law; and use of assets, houses, land and equipment of others whereby
the users do not pay or pay insufficiently for such use.

Decision 64 prohibits receipt of gifts by state organisations and officials in the following cases:
the giver of the gift is related to the works done by the receiver;
the giving of the gift has no specific/legal reason; and

the giving of the gift relates to behaviours of corruption as regulated the Law on Anti-
Corruption.

Decision 64 specifies that if a gift is given in the above cases, the individual or entity to whom the
gift is given must refuse to receive the gift and state the reason to the giver. If the recipient cannot
refuse, he or she must report to their management within five days of receipt of the gift.

Under Decision 64, a state official does not have to report when the gift value is less than
VND500,000 (approximately USD32), provided that the gift is offered on a particular occasion
such as a family funeral, wedding or Tet. This value remains unchanged from previous
regulations, but the requirement that gifts under this amount can only be provided on a particular
occasion is a new requirement.

lllegal gifts must be delivered to the appropriate internal department who will contribute the gift to
the State budget (directly or by selling the gift first, depending on the nature of the gift).

State organisations must report to their higher management authority and to their internal (audit)
department on a quarterly and yearly basis in relation of gift receiving.
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Part 2 Features

2.1 Securities Law Map

In the April issue of Vietham Legal Update, we introduced the concept of our "Law Maps". These
maps summarise, in diagrammatic form, the main legal instruments (laws, decrees, circulars, etc)
in different areas of law that are important to investors and others doing business in Vietnam.

There is often confusion as to which laws apply to a certain transaction or activity, and moreover,
as to how the various legal instruments are intended to interrelate or be interpreted. Our Law
Maps are intended to clarify some of this confusion and to serve as a basic reference guide for the
particular sector of the law to which they relate.

As most VLU readers know, the laws change frequently in Vietnam, and each of the Law Maps we
introduce is therefore dated.

Securities Law Map

The first of our Law Maps, in last month’s VLU, covered investment law. The second Law Map, in
keeping with this month’s Spotlight on Securities, is our Securities Law Map, set out below:
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SECURITIES LAW MAP

Law on Securities dated 29 June DON'T FORGET:

2006 Interplay with Law on Investment,

- Public offers of securities Law on Enterprises, WTO

- Listing and trading securities Accession documents, Ordinance

» Conducting business and on Foreign Exchange and legal
Invest!ﬂg in Se§ufltles instruments on securities issued

* Securities services prior to the Law on Securities that

- Securities market may still be applied.

Effective 1 Januarv 2007

Awaiting further

A 4 A 4 A 4
- . laws and
Decree 14 of the Decree 36 of the Decision 63 of the Prime regulations
Government dated 19 Government dated 8 March Minister dated 10 May 2007 implementing

January 2007 2007
- Public offers of securities - Administrative penalties
- Listing securities in the area of securities and

- Responsibilities, duties,
powers and organisational
structure of the State
Securities Commission

Resolution 71

- Securities companies securities market
- Fund management
companies

- Securities investment
companies

Effective 8 February 2007

Effective 6 April 2007

A 4

A 4

A 4

A 4

A 4

A 4

A 4

A 4

Circular 17 of the Ministry
of Finance (MOF) dated
13 March 2007

- Application files for
registration of public
offers of securities

- Application files for
offers of securities
overseas

Not yet published in the
official gazette

Decision 13 of the
Finance Minister
dated 13 March
2007

- Sample
prospectus

Not yet published in
the official gazette

Decision 27 of the
Finance Minister
dated 24 April 2007

- Issuance of
regulations on
organisation and
operation of securities
companies

Not yet published in
the official gazette

Decision 35 of the
Finance Minister dated
15 May 2007.

- Regulations on the
operation and
organisation of fund
management
companies

Not yet published in
the official gazette

Circular 38 of the
MOF dated 18 April
2007

- Disclosure of
information on the
securities market

Not yet published in
the official gazette

Circular 18 of the
MOF dated 13 March
2007

- Sale, purchase
and issuance of
shares and share
certificates by public
companies

Effective 25 April
2007

Decision 12 of the
Finance Minister
dated 13 March
2007

- Corporation
governance
regulations
applicable to listed
companies

Effective 25 April
2007

Decision 15 of the
Finance Minister
dated 19 March
2007

- Sample charter of
listed companies

Effective 15 April
2007
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"Dummies Guide" to Understanding the WTO Schedule of Commitments in
Services Generally

Beginning this month, with each issue of the VLU for the rest of this year, we intend to provide our
VLU readership with a "dummies guide" to specific services, so that investors can understand
what the WTO accession really means for their business in Vietham.

This being the first month of our "dummies guide,” we have a double feature for our readers: first,
in this Part 2.2, an introductory guide to the services schedule; and second, in Part 2.3 below, to
kick-start our focus on specific sectors and to tie-in with this month's Spotlight on Securities, we
look at Vietham's WTO commitments relating to securities services.

Introduction

The Schedule of Specific Commitments in Services — List of Article I MFN exemptions to the
Report of the Working Party on the Accession of Vietnam (document WT/ACC/VNM/48/Add.2)
(Services Schedule) — identifies the service sectors to which Vietnam will apply the principles of
the General Agreement on Trade in Services (GATS) and any exceptions from those obligations.
Each WTO member’s services schedule, including Vietnam's, conforms to a standard format
which is intended to facilitate a comparative analysis. Unfortunately the standard format is
confusing and complicated to read. This is why we have developed the following introductory
guide.

General principles for reading the Services Schedule

(@) Modes of delivery

[ =<

The ‘key’ is
repeated at the
top of each
O O page of the
services
schedule

The numbers
are then used in
the margin of
each column

The commitments and limitations on the commitments are made in relation to the following modes
of delivery:

Cross-border supply: possibility for non-resident service suppliers to supply cross-border
into Vietnam

Consumption abroad: the freedom for residents of Vietnam to purchase services in the
territory of another country that is a member of the WTO

Commercial presence: the opportunities for foreign services suppliers to establish,
operate and expand a commercial presence such as a wholly-owned subsidiary, branch,
joint venture or agency in Vietnam

Presence of natural persons: rights of entry and temporary stay in Vietnam of foreign
individuals who are residents of another country that is a member of the WTO in order to
offer a service
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In summary:
Place of delivery Supplier presence in

Vietnam
Mode 1 Vietnam Not present
Mode 2 Not Vietham Not present
Mode 3 Vietnam Present
Mode 4 Vietnam Present

Column 1: sectors and sub-sectors

The first column contains the sector or sub-sector which is the subject of the commitment to GATS
principles.

The sectors
broadly follows the
GATT Secretariat

Classification

The sub-sectors
follow the CPC
System of the UN

An individual country’s commitments to open markets in specific sectors — and how open those
markets will be — are the outcome of negotiations. When acceding to the WTO, members are free
to negotiate the sectors that are listed in the Services Schedule, and it is only to those sectors that
are listed that the commitments to GATS principles apply. Therefore, if a services sector is not
listed in the Services Schedule, then Vietnam has not made any commitments under the WTO
regime to open up this sector”.

The first column will often use numerical "CPC" entries. This is a reference to the Central Product
Classification System of the United Nations. The detailed structure and explanatory notes of the
CPC system can be found at: http://unstats.un.org/unsd/cr/registry/regcst.asp?Cl=16&Lg=1.

Column 2: market access

However, note the general principle under the 2005 Law on Investment that investment in all sectors is allowed, unless
otherwise prohibited or specifically listed in law or via a treaty as conditional.
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The second column contains limitations on market access under article XVI of GATS.

Example of
‘unbound’

Example of ‘none’

In the Services Schedule, commitments will be specified as ‘none’ or ‘unbound’. "None" means
that Vietnam cannot make any limitations on market access (that is, Vietnam has committed to
give full market access). "Unbound" means that Vietnam is free to introduce or maintain measures
inconsistent with full market access.

Unless specified as unbound or if otherwise specifically stated in column 2, Vietnam cannot adopt
any of the following limitations in relation to the relevant service sector:

(a) limitations on the number of service suppliers, whether in the form of numerical quotas,
monopolies, exclusive service suppliers or the requirements of an economic needs test;

(b) limitations on the total value of service transactions or assets in the form of numerical
quotas or the requirement of an economic needs test;

(c) limitations on the total number of service operations or on the total quantity of service
output expressed in terms of designated numerical units in the form of quotas or the
requirement of an economic needs test;

(d) limitations on the total number of natural persons who may be employed in a particular
service sector or whom a service supplier may employ and who are necessary for, and
directly related to, the supply of a specific service in the form of numerical quotas or the
requirement of an economic needs test;

(e) measures which restrict or require specific types of legal entity or joint venture through
which a service supplier may supply a service; and

() limitations on the participation of foreign capital in terms of maximum percentage limit on
foreign shareholding or the total value of individual or aggregate foreign investment.
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Column 3: national treatment

The third column contains limitations on national treatment under article XVII of GATS.

Example of
‘unbound’

Example of ‘none’

Again in the Services Schedule, commitments will be specified as ‘none’ or ‘unbound’. In this
context, these terms having the following meanings:

"None" means that Vietham cannot make any limitations on national treatment (that is, Vietham
has committed to treat foreign investors and local investors equally, at least after market entry).
"Unbound" means that Vietnam is free to introduce or maintain measures vis-a-vis foreign
investors which are different to those imposed on local investors.

Column 4: additional comments

The fourth column contains additional comments: for example, qualifications, standards, licensing
matters.

Horizontal commitments

It is important not to forget about horizontal commitments. Horizontal commitments are limitations

that apply to all of the sectors included in the schedule. They are found at the beginning of the
Services Schedule.

"Dummies Guide" to WTO Commitments in Securities Services

Following the foregoing "how to" introduction to the WTO's Services Schedule in Part 2.2. above,
this Part 2.3 - keeping the securities focus of this issue of the VLU, discusses the securities
services of the WTO Schedule.

The commitments made in relation to securities services are contained on page 42 of the Services
Schedule. Securities is a sub-sector of sector 7 — financial services.

Sub-sectors

Unlike most other sectors in the Services Schedule, the sub-sectors of securities do not use the
CPC classification. Instead, the Services Schedule in this context is based on the definition of
Banking and other financial services (excluding insurance) listed in article XXXVII. Annex on
Financial Services to the General Agreement of Trade in Services (GATS) (for the full text see
http://www.wto.org/english/tratop_e/serv_e/10-anfin_e.htm).
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Trading and Participation

In relation to the these sub-sectors:

trading for own account of for account of customers, whether on an exchange, in an over-
the-counter market or otherwise for derivative products including futures and options;
transferable securities; and other negotiation instruments and financial assets excluding
bullion; and

participation in issues of all kinds of securities including under-writing and placement as an
agent (publicly or privately) and the provision of services related to such issues,

the following commitments and exceptions apply:

@)

(b)

(©

(d)

Cross border supply

In relation to cross-border supply, Vietnam can create/maintain any restrictions on market
access and national treatment.

Consumption abroad
In relation to consumption abroad, Vietnam cannot create any restrictions.
Commercial presence

In relation to commercial presence, from 11 January 2007 to 11 January 2012, Vietnam
may require foreign investors in securities services to either:

0] enter into a joint venture with a Vietnamese partner and have a maximum interest
in that joint venture of 49%; or
(i) establish a representative office, which under the law of Vietham is not a separate

legal entity, and cannot engage in profit-making activities; it merely 'represents'
the offshore company.

From 12 January 2012, there are no restrictions in relation to the form of enterprise.

It is not clear if Vietham can create further restrictions on those specifically listed, but the
implication is that Vietnam cannot. However, investors should note that under the
horizontal commitments, Vietham can create/maintain any restrictions on market access
and national treatment in relation to the establishment of branches.

Presence of natural persons

In relation to the presence of natural persons, Vietnam can create or maintain any
restrictions on market access and national treatment, subject to any horizontal
commitments.

Asset Management and Settlement and Clearing Services

In relation to the these sub-sectors:

asset management, such as portfolio management, all forms of collective investment
management, pension fund management, custodial depository and trust services; and

settlement and clearing services for securities, derivative products and other securities
related instruments,

the following commitments and exceptions apply:

@)

(b)

(©

Cross border supply

In relation to cross-border supply Vietnam can create/maintain any restrictions on market
access and national treatment.

Consumption abroad
In relation to consumption abroad, Vietnam cannot create any restrictions.
Commercial presence

In relation to commercial presence, from 11 January 2007 to 11 January 2012, Vietham
may require foreign investors in securities services to either:
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0] enter into a joint venture with a Vietnamese partner and have a maximum interest
in that joint venture of 49%; or

(ii) establish a representative office, which under the law of Vietham is not a separate

legal entity, and cannot engage in profit-making activities: it merely 'represents'
the offshore company.

From 12 January 2012, there are no restrictions in relation to the form of enterprise.

It is not clear if Vietham can create further restrictions, but the implication is that Vietham
cannot.

Unlike sectors (f) and (g) of the Services Schedule, despite the horizontal commitments
allowing Vietnam to create/maintain restriction on the establishment of branches, Vietham
has committed that from 12 January 2012 foreign investors in sectors (i) and (j) can
establish branches.

Presence of natural persons

In relation to the presence of natural persons Vietnam can create or maintain any
restrictions on market access and national treatment, subject to any horizontal
commitments.

Financial Information and Auxiliary Services

In relation to the these sub-sectors:

provision and transfer of financial information, and related software by suppliers of
securities services; and

advisory, intermediation and other auxiliary securities-related services, including
investment and portfolio research and advice; advice on acquisitions and on corporate
restructuring and strategy; and credit reference and analysis; but excluding auxiliary
services relating to trading (as described above),

the following commitments and exceptions apply:

@

(b)

(©

(d)

Cross border supply

In relation to cross-border supply, Vietham cannot create any restrictions.
Consumption abroad

In relation to consumption abroad, Vietnam cannot create any restrictions.
Commercial presence

In relation to commercial presence, from 11 January 2007 to 11 January 2012, Vietham
may require foreign investors in securities services to either:

0] enter into a joint venture with a Vietnamese partner and have a maximum interest
in that joint venture of 49%; or
(ii) establish a representative office, which under the law of Vietnam is not a separate

legal entity, and cannot engage in profit-making activities; it merely 'represents'
the offshore company.

From 12 January 2012, there are no restrictions in relation to the form of enterprise.

It is not clear if Vietham is can create further restrictions, but the implication is that Vietnam
cannot.

As with sectors (i) and (j) of the Services Schedule, Vietham has committed that from 12
January 2012 foreign investors in sectors (k) and (I) can establish branches.

Presence of natural persons

In relation to the presence of natural persons, Vietnam can create or maintain any
restrictions on market access and national treatment, subject to any horizontal
commitments.
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Sub-sector Cross border Consumption Commercial Presence of
supply abroad Presence natural person

Trading Until 11/01/2012: 49%

o JV or rep office only
Participation

From 11/01/2012:
100% allowed, but no
Can branches permitted
create/maintain
Asset restrictions
Management Cannot Can
create/maintain | Until 11/01/2012: 49% | create/maintain
Settlement restrictions i icti
) JV or rep office only restrictions
and clearing
services From 11/01/2012:
- . 100% allowed, and

Financial branches permitted
Information | €annot

— create/maintain
Auxiliary restrictions
Services
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Part 3 Did You Know?

3.1

3.2

49% rule applies to foreign-invested shareholding companies

Many foreign investors are well aware of the 49% rule: the requirement that 49% only of the total
shares listed or registered for trading by any one organisation can be held by foreign organisations
and individuals. However, foreign investors may not be aware of its application to foreign invested
shareholding companies.

Decision 238 of the Government dated 29 September 2005 (which stipulates the 49% rule) pre-
dates the Law on Enterprises, and when it was issued foreign invested shareholding companies
did not exist at large. Instead only a handful of foreign invested enterprises (in the form of a
limited liability company under the Law on Foreign Investment) had been chosen to undertake a
pilot program of conversion to shareholding companies. This form of company is specifically
contemplated in Decision 238 which provides that in respect of these shareholding companies ‘the
total listed shares shall be the quantity of shares issued to the public in accordance with the plan
approved by the competent body'.

So what happens now under the Law on Enterprises, which does contemplate and permit foreign
invested shareholding companies at large, but does not require a 'plan approved by the competent
body' for such entities? According to the State Securities Commission, the general 49% rule
applies. An unusual result in our view, but one that is backed by practice: Full Power, a 100%
foreign owned shareholding company, listed VND2100 billion of shares on the HCMC trading centre
this year and the prescribed limit for foreign investors in the shares that are listed is 49%. Full
Power was not one of the original 100% FOEs that was chosen in the pilot program for
conversion.

HCMC "Securities Trading Center" matures into HCMC Stock Exchange

On 11 May 2007 the Prime Minister issued Decision 559/QD-TTg on conversion of HCMC
Securities Trading Centre (HCMCSTC) into the HCMC Stock Exchange (HOSE).

Established on 11 July 1998 under a decision of the Prime Minister, the HCMCSTC officially
operated from July 2000 with only two shares and a number of Government bonds in initial
transactions. Now more than 100 shareholding companies, 2 investment funds and 360 bonds
are traded at the centre. Being an "administrative unit" of the State Securities Commission, the
HCMCSTC is a securities trading and listing market, providing an "official mechanism" through
which new government bonds are issued. HCMCSTC is also the secondary market for several
existing bonds.

In line with the Law on Securities, the HCMCSTC was to covert to either a Stock Exchange or a
Securities Trading Centre in the form of a limited liability company or a shareholding company.

Decision 559 paves the way for the establishment of HOSE. So HCMCSTC now becomes a
Stock Exchange, operating under the Law on Securities and the Law on Enterprises, in the form of
a one member limited liability company. The charter capital of this 100% state owned entity is
VND1,000 billion. The management regime of HOSE consists of the Board of Management, an
Inspection Committee, a General Director and "supporting units".

This conversion is a welcome change. Given the different conditions for shares/bonds/fund
investment certificates to be listed on a stock exchange and a securities trading centre and the
recent dizzy development of the Vietnamese securities market, the birth of HOSE is hoped to meet
the demand of the market and of relevant state bodies as well.
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Regulations on Securities Companies and Fund Management Companies finally
issued

In the month of December 2006, the State Securities Commission issued a record 34 securities
company operational licenses and nine fund management company operational licenses. Since
then, the SSC has hardly issued any operational licenses. This is evidently because there have
been no securities company or fund management company regulations issued under the new Law
on Securities which could empower the SSC to grant licenses.

However, the wait is now over. On 24 April 2007, the Ministry of Finance issued Decision
27/2007/QD-BTC on the Organisation and Operation of Securities Company. And on 15 May
2007, the Ministry of Finance issued Decision 35/2007/QD-BTC on the Organisation and
Operation of Fund Management Companies. Analyses of Decision 27 and Decision 35 will be
provided in the next VLU, as we continue our Spotlight on Securities. However, foreign investors
should note that they should read these two Decisions in conjunction with the regulation on foreign
participation in the Vietnamese securities market which is set to be released soon.

Rights of foreign residents to deposit foreign currency cash

Ordinance 28 of the Standing Committee of the National Assembly dated 13 December 2005 on
Foreign Exchange contemplates that only Viethamese citizens can deposit foreign currency cash
as savings at credit institutions (article 24.2). This right is not extended to foreign residents.

This appears to be an accidental gap in the law, and an attempt to plug that gap was made in
Decree 160 of the Government dated 28 December 2006 Providing Regulations for
Implementation of Ordinance on Foreign Exchange Control. Decree 160 uses the words
"residents being individuals" where Ordinance 28 uses the words "Residents being Vietnamese
citizens". Unfortunately, this attempt is insufficient, as legally, the Ordinance overrides, to the
extent of any inconsistency (article 80 of the Law on Legal Instruments). Therefore this is still a
grey area.

Too many banks in Vietham?

According to a report in the Saigon Times Daily (15 May 20007), Vietham has seven State owned
banks, 36 joint stock commercial banks and 35 branches of 30 foreign banks. This is more banks
than in any other country in the region, suggesting we may see more M&A activity, and fewer new
licenses granted, in the future. As for mergers, many of the prettiest "girls" have already got dance
partners, with Techcombank accepting HSBC's hand, Sacombank joining ANZ, Habubank joining

Deutsche Bank, and Eastern Asia Bank (EAB) reportedly playing hard to get with Citibank. As for
new players, the State Bank is reportedly considering 20 applications for new bank licenses.

Contributing land use rights to joint ventures

Official Letter 523/BTNMT-DKTKDD of the Ministry of Natural Resources and Environment
dated 7 February 2007 Guiding the Department of Natural Resources and Environment of
Ho Chi Minh City on the procedures for capital contribution by land use rights to establish
a joint venture (Official Letter 523)

In June 2006, the Ministry of Natural Resources and Environment and the Ministry of Justice
issued Inter-Circular 04/2006/TTLT-BTP-BTNMT providing guidelines for notarization and
certification of contracts and documents in relation to certain rights of land users (Circular 04).
According to the standard forms issued with Circular 04, the capital contribution agreement by
land use right (CCLUR Agreement) must be signed by both the party contributing land use rights
as capital to a joint venture and the party receiving the capital contribution. The party that receives
the capital contribution should, in all cases, be the joint venture company established by the joint
venture investors.
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According to Official Letter 523, in order to contribute capital by land use rights, the following steps
should occur:

The parties must first execute the CCLUR Agreement.
The CCLUR Agreement must be notarized by the Notary Office.

The investors will then register to establish the joint venture in accordance with the Law on
Investment and the Law on Enterprises.

The parties will register the capital contribution by land use right with the Land Registration
Office.

A new land use right certificate, in the name of the joint venture, will be issued.

Therefore, according to Official Letter 523, the notarized CCLUR Agreement must first be
registered with the licensing authority in order to obtain an investment certificate to establish a joint
venture, despite there being no Vietnamese law requiring a notarized CCLUR Agreement to be
included in the application file to obtain an investment certificate.

Although an official letter is not recognised as legal instrument under Vietnamese law, it still has
influential value, and the Department of Planning and Investment of Ho Chi Minh City has relied on
Official Letter 523 as the basis for requesting a notarized CCLUR Agreement be included in the
application file to establish a joint venture when one party contributes capital by LUR.

It can be argued that this requirement is contrary to Circular 04 because it means the CCLUR
Agreement is now a part of the application file for an investment certificate when it should properly
and legally be signed after issuance of the investment certificate establishing the joint venture.

It also is practically difficult to apply Official Letter 523: how does the joint venture company
execute the CCLUR Agreement before its exists? While pre-incorporation contracts are
contemplated by article 14 of the Law on Enterprises, we are not sure it was the drafters' intention
that article 14 extend to contracts relating to capital contributions, particularly when the result is
that the same investor may sign the CCLUR twice: once as the investor contributing the land use
right, and once on behalf of the to-be-established company, receiving the land use right.

U.S. Department of Commerce — Assistance with Trade Barriers

If yours is a U.S. company facing problems which limit your company’s ability to sell or invest in
Vietnam, the US Department of Commerce (DOC) office in Ho Chi Minh City can help.
Trade Compliance Center (TCC)

The DOC'’s Trade Compliance Center (TCC) ensures that foreign countries’ trade agreement
obligations to the United States are properly monitored, alleged compliance violations are
addressed promptly, and US exporters are aware of the rights created by these trade agreements.

With WTO accession, Vietham has made a broad range of market access commitments which
have created more potential opportunities for US companies than ever before. Implementation of
all these commitments can be uneven as Vietnam works to reform its laws and regulations to bring
them in line with its numerous international obligations. The DOC, through its TCC, is committed to
working with the Vietnamese authorities in this transition period to ensure that businesses are able
to take advantage of all the rights negotiated as part of the WTO (and BTA) process.

To Report a Trade Barrier
If you are ea US entity and your company is facing the any of the following types of issues:
a discriminatory tariff or tax in Vietnam

a product being kept out of Vietham’ s market because of a new overly trade-restrictive or
discriminatory product standard requirement

customs authorities using improper methods to value the import of your product into
Vietnam?
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problems with obtaining information about government regulations that may affect trade in
your products

a government regulation or testing requirement applying only to foreign companies,

you should contact the TCC. First stop should be the DOC office in Ho chi Minh City at tel: 825
0490, or email: tcc@mail.doc.gov or visit the TCC website at: http://tcc.export.gov/. Upon receiving
a complaint, and conducting a preliminary evaluation to see if there is an identifiable obligation of
BTA or WTO provisions that may apply, a thorough analysis and investigation by the DOC staff
will follow.

Foreign Ownership of Houses in Vietnam-Finally?
Background

Under legal instruments issued in the early 1990s (which have since been repealed), foreigners
residents were legally permitted to own residential houses during the time they invested or resided
in Vietham. However, in reality, we are not aware of any foreigner successfully purchasing a
house in his/her name in accordance with these laws. This law was simply not applied or
enforced.

Subsequently on 29 November 2005, the National Assembly issued the Law on Residential
Housing. Under this law, foreign ownership of residential houses in Vietnam is (again) allowed, but
it is limited to foreign investors who invest in building residential houses for lease.

Now, it seems there is more movement on this front.
Pilot scheme for foreigners to purchase residential housing in Vietnam

It has been widely reported in the local press that the Ministry of Construction is drafting a pilot
scheme for foreigners to purchase residential housing in Vietham. The pilot scheme will be
submitted to the National Assembly for approval.

According to reports, the following categories of foreigners may purchase residential houses in
Vietnam:

Foreigners having direct investment activities in Vietnam under the Law on Investment

Foreigners whose contribution to Vietnam has been rewarded by the President,
Government of Vietnam, or relevant State authorities

Foreign artists, scientists and experts including academics in the fields of science,
education, health, culture and the arts; socio-economic experts; and highly qualified
foreign employees working in Vietnam

Foreigners married to Vietnamese citizens and earning their living in Vietham

Foreign economic institutions operating in Vietnam in accordance with the Law on
Investment purchasing residential housing to lease to their expatriate employees

The following conditions must also be satisfied: (i) the foreigner must have legally entered Vietnam
and have permission to reside in Vietnam for one year or more; and (ii) the purchase of residential
housing must be appropriate for the foreigner's working location.

It was reported that the pilot scheme will, if approved, apply only in Hanoi, Ho Chi Minh City and
certain provinces where there are major foreign investment projects.

An eligible foreigner may own only one residential house/apartment and may not lease or trade it.

Notarization of residential housing lease contracts

Under both the old Civil Code and current Civil Code, residential housing lease contracts of six
months or more must be either notarized or certified. However, as from 1 July 2006, under the
new Law on Residential Housing, such contracts are no longer required to be notarized (and
probably also certified) if the lessor is licensed to be in the "residential housing business."
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National Assembly elections in Vietham

As reported by Reuters, nationwide elections were held on 20 May for 500 delegates to the
Vietnam National Assembly. A small number of candidates were not members of the ruling
Communist Party, but had party approval to run.

The following are some interesting, but lesser-known, facts about the elections process:

Voters will elect 500 delegates from 875 candidates to serve a five-year term; one
candidate dropped out before balloting began.

Most candidates are nominated by social organisations, companies and central
government or provincial authorities.

Thirty candidates entered on their own - double the number of the 2002 election; their
nominations were approved by colleagues and neighbors.

About 17 percent were nominated (150 candidates) are non-Communist Party members.
146 candidates were nominated from the previous tenure of the National Assembly.

718 people are first-time candidates; there are 290 women candidates, and 168 ethnic
minority candidates.

572 candidates (65.3 percent) have a university degree; 232 candidates (26.5 percent)
have a masters degree or a doctorate; 72 candidates (8.2 percent) are without a tertiary
education.

Minimum voting age in Vietnam is 18 years.
Paper ballots are used.

Ballots are counted by hand after polls close. Results will be announced within 15 days
unless any district is required to repeat its election.
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Part 4 What’'s new on www.vietnamlaws.com?

NEW subject categories in Vietham Laws Online Database

Vietnam Laws Online Database on www.vietnamlaws.com is an online searchable database of English
translations of more than 3000 Vietnamese laws relating to foreign investment and far beyond.
Subscribers can search for legislation by subject category, keyword, date, issuing body, official number,
legislation type, or advanced option. Translations can be viewed online, printed and downloaded (subject
to terms and conditions).

As a reminder to readers, with the introduction of Vietham's new investment-enterprise regime in July
2006, we've adjusted various existing subject categories and added some new ones. In particular:

we've merged investment and corporate legislation into Investment-Corporate. All new
investment-enterprise laws can be found in Investment-Enterprise Regime (Post-July 2006). For
convenience, we've included several sub-categories, such as Principal Laws relating to
investment and enterprises. All old laws on investment and enterprises can be found in
Investment-Enterprise Regime (Pre-July 2006). Some forms of investment (eg BOT), some
special forms of enterprise (eg State owned enterprises), and now some completely new forms of
enterprise (eg foreign commercial enterprises) have their own sub-categories within Investment-
Corporate.

We've added other new categories covering legislation relating to WTO & Other Treaties, Anti-
Dumping & Other Safeguards, Anti-Corruption, Franchising, Mergers & Acquisitions, and more.

Laws uploaded on the Vietham Laws Online Database for May include the following:
Decision 27 on Organisation and Operation of Securities Companies

Circular 04 on Procedures for Import, Export and other activities of Enterprises with Foreign
owned Capital

[Note: this law repeals: Circular 23-1999-TT-BTM dated 26 July 1999
Circular 22-2000-TT-BTM dated 15 Dec 2000
Circular 26-2001-TT-BTM dated 4 Dec 2001
Circular 01-2005-TT-BTM dated 6 Jan 2005]
New Labour Code [Note: old version of Labour Code has been replaced altogether]
Decision 55 on Priority and Cutting-edge Industries
Circular 42 on Royalties
Letter 20570n Notarization of Mortgages of Future Assets
Draft 1 Decree on Implementation of WTO commitments
Draft 2 Decree on Implementation of WTO commitments

The list above is merely a snapshot of the wide range of new legislation now uploaded and
available on Vietnam Laws Online for 2007.

NEW search function for Vietham Legal Update

As regular VLU readers know, all issues of our Vietnam Legal Update from 1997 have previously been
available on www.vietnamlaws.com. We are still in the process of merging our prior Phillips Fox system
into the new AAR one, and hope to soon restore the ability to access back issues of our VLUs.
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